
TRIAL STRATEGY :  GETTING THE MOST FROM ​EXPERT TESTMIONY
By Jan Marie DeLipsey, Ph.D., Dallas

After debriefing hundreds of jurors after actual trials and mock trials and reviewing extensive jury research about expert testimony, it is painfully clear that more often than not, jurors (and sometimes judges) miss the point of the expert testimony. This is not good news.   It is even worse news when you consider all the time, expense and effort that goes into the presentation of expert testimony. Fortunately, the lawyer can do a lot to remedy this problem rather easily just by presenting this evidence in such a way that the jury or trier-or fact “gets it.”
“Getting It”: Strategic Trial Plan 

Your trial plan should precede the final preparation of the expert.  Before any hearing or trial, map out the three to five key questions (less is better) that the jury or trier-of-fact must answer in the case.   Even lengthy and complex jury charges of 30 or more questions can be broken down to a few basic categories.   These issues come together to form your broad case theme, i.e.  your central focus. Although case strategy is not the topic of this article, the central focus of your case must be mapped out in order to present your expert powerfully.

You should next review your witness list.  Under each key jury charge category, the witness who most strongly impacts that particular question should be listed.  
Finally, outline three to five key points of testimony for each witness. In this way, the overlaps and gaps in evidence and testimony will become clear to you.  Noting the evidentiary overlaps and gaps will help you narrow down the issues that need to be highlighted by the expert.  There is no need to waste time having your expert testify about facts that can be established through either documents or other witnesses. Reserve the expert’s time for that specialized knowledge not admissible through other witnesses.
Because an expert’s opinion is one of the most powerful weapons in your adversarial arsenal, use it with focus and planning.  The folly of many trial lawyers is presenting  every single opinion held by the expert – whether the opinions are directly relevant to the key jury questions or not.  This “shot gun” approach produces unfocus​ed and therefore weak testimony.  Expert testimony will be stronger and have a greater impact when it is drawn down right on the bull’s-eye of the target, i.e. the questions the jury must answer.

Although this preliminary work seems elemen​tary, relatively few lawyers are able to articulate these points prior to trial.   The key to getting the most out of your expert is to limit the information going to the jury to that which is essential in answering those few jury charge categories.  Peripheral and non-essential informa​tion is noisy.  It distracts the jury or trier-of-fact from the pivotal, meaningful evidence.  You have to keep it simple. 

Winning lawyers bring their own reality to the courtroom.  Use the strategic trial plan to guide your litigation in getting the most from your expert:

· Keep it simple.

· Develop a central premise.

· Determine the general question(s) the jury must answer.

· Decide which witness, including experts, answers which questions most powerfully.

· Focus your expert’s testimony to the jury questions and the central premise.
This strategic trial plan logically connects the different phases of your trial powerfully by employing principles of learn​ing and persuasion research.  Focusing the ex​pert’s testimony is akin to using a spotlight to help jurors see your single Central Premise. The more complex the trial issue, the more you need to simplify the presentation of evidence.
One of the challenges of presenting your expert is the expectation of the trier-of-fact. Looking at your role from the jury’s point of view, you are being paid to advocate a particular position.  You don’t have the credibil​ity, at least in the beginning, that your expert will probably have.  Therefore, your goal with the expert should be to steer through the testimony rather than to testify through your expert.

Use your expert to advocate your case posi​tion.  The evidence and the facts that jurors are more likely to find credible come through the expert, not through a lawyer’s testimonial styled questions.  Think like a juror; ask questions you think a juror would pose.  Play the devil’s advocate.  Don’t be afraid to challenge your own witness.  Challenge questions of your own expert are very powerful.  They also take the wind out of the sails of your opponent. 
Spotlight on the Expert
Al​though the conceptual goal for the lawyer is to understand the expert’s work thoroughly and in great detail, the ultimate goal in the direct testi​mony is to reduce the expert’s opinion to as few points as possible.  Ironically, if the subject matter of the expert’s testimony is complex, then the testimony presentation needs to be even more simple.   For example, in a case involving mental health testimony regarding mental anguish, you probably can cover five or six main points because lay persons are familiar with concepts of trauma, depression or anxiety.  Conversely, in a medical malpractice case regarding unfamiliar and technical medical terms, the expert testimony points need to be reduced to three or less.

Only with a thorough understanding of the ex​pert’s work and opinions can you accurately reduce the information to a few key points.  This means that you, the lawyer, have to thoroughly understand the testimony in order to help teach it to your trier-of-fact. Such preparation arms you to frame appropriate questions back to your own expert in re-direct as well as be agile in the cross examination of the opposition’s experts.

Here are the basic rules that make your job in direct examination easier:

1.  Use simple questions.

2.  Use down-to-earth language.

3.  Join up with the jury and judge


Could you help us understand?    

Could you explain that to us? 

4.  Ask the logical question you think the jury is silently asking.
5.  If it can be seen, show it.

Use a written outline or actual questions to keep the testimony flow logical and focused, particularly amid objections.  This also keeps you short.  Do what you can to enhance the expert’s credibility.  If the expert becomes confused or makes an error, buy some time for him or her to reorganize their thoughts.  Fall on your sword by taking responsibility for a poor question, backtrack in the testimony, or return to a previous answer through a “hint” question.

The written outline is essential to an effective direct examination.  The following techniques which combine principles of learning and persua​sion will help you construct an effective outline. 

Repetition-Loopingtc \l1 "REPETITION
Short-term memory is extraordinarily limited, though long-term memory capacity is impres​sive. For example, when given a list of random letters or numbers, the average adult can recall about seven items (the range is five to nine).  The phenome​non is so consistent that “7” has been dubbed the “magic number” in social science research.   This is why it is important to limit information as well as to repeat information.
The more complicated the topic, the more repeti​tion will assist the jury in understanding and remembering the information.  Therefore, you will want to repeat concepts, but not exact questions, through the examination.  Looping is a technique which incorporates an answer into the next ques​tion.  It is not, though, a leading question.  Loop​ing takes the information or phrase right back to the jury again to increase the likelihood that they  “get it”.  

Your expert needs to simply state the key points in understandable language.  He or she should be attuned to the jury’s capacity. When possible, core points need to be repeated, particularly with unfamiliar or complex information.  In presenting your expert’s opinions,  repetition increases the likeli​hood that:  1)  the evidence gets enough attention to be attended to,  2) that it is stored in a meaning​ful way, and 3) that it is recalled accurately.  
You can use hypotheticals as a vehicle for repeti​tion particularly with complex or technical testimony.  You can also employ hypotheticals to summarize several facts or pieces of information.  
Attentiontc \l1 "ATTENTION
The likelihood of retaining information is great​er when it is familiar.  No information will be stored or retrieved from memory unless it first is attended to. For example, focus of attention is the core problem in inconsistency of eyewitness testimony.  People remember different aspects of the same events as dictated by what demands their attention at the time.  For example, let’s say a person is focused on making out a deposit slip at a bank and doesn’t realize for several minutes that a robbery is in play.  If later interviewed about the entire event, he or she will not be able to reliably report the initial stages of the crime, even under hypnosis.  If her or his attention was on filling out the deposit slip rather than on the teller’s window, no amount of memory-enhancing techniques will cue up more knowledge about the teller’s window. One cannot retrieve informa​tion from memory if it is not first purposefully and meaningfully stored.  Meaningful storage requires that attention be given to the event or data.

What Can You Do to Gain a Jury’s Attention?tc \l2 "What Can You Do to Gain a Jurys Attention?
Think about the descriptors “bright” and “clear.”  Avoid routine for your key points. Use a variety of techniques to keep the testimony of the witness bright, interesting, and clear.

1.  Vary exhibit types.  Use Power Point, video, hard boards, graphs, charts, write on a large tablet.  Avoid using only one exhibit type.  Move around the courtroom, pick up a board, point to an over​head, stand up, approach the witness on a key word or point.  Movement breaks the monotony of the trial.  When your expert makes the key points, write them on a large tablet or flash them on a video screen.   This commands the jury’s attention.  Overusing exhibits numbs the audience.  Use your demonstratives when you need punch. If they become routine, then they will have only a routine effect.

2.  Exhibits should capitalize on parallel mo​dalities of learning.  It is a given that jurors will hear testimony.  Using parallel modalities of communication will enhance the message.  When possible, use visuals, models, photographs, documents and tactile exhibits with your expert.   Parallel modali​ties not only command more attention from jurors, they hasten the learning process as well through repeti​tion of the information, i.e., hearing and seeing, at the same time.  Different people learn in different ways. Some are more auditory, some more visual, some tactile - paralleling the ways in which data is presented will more likely impact a greater number of jurors.

3.  ABC, XYZ.  A four-year-old’s early recitation of the alphabet usually starts and ends well. It is the middle that often contains bizarre utterances like “the little minnow peed (L-M-N-O-P).  This phenomenon is known as the primacy and recency effect of learning.  That which is presented first and last is more likely to be attended to, learned, and successfully retrieved.  Start your expert’s testimony with the most important issues.  Place your problem evidence in the middle, and end with a summary. tc \l2 "3.  ABC XYZ.  A four year olds early recitation of the alphabet usually starts and ends well  it is the middle that often contains idiosyncratic and bizarre utterances.  This phenomenon is known as the primacy and recency effect of learning.  That which is presented first and last is more likely to be attended to, learned, and successfully retrieved.  When you start and finish with your expert, spotlight your case focus.  Keep the important parts at the very beginning and at the very end.
4.  Use silence.  Nothing is more commanding than silence in the courtroom.  Use it before a pivotal question or let an answer to a key question hang in silence before moving to the next ques​tion with your expert. 

5.  Vary your intonation and rate of speech.  Simil​ar to silence, variation in intonation and rate of speech will demand attention because it breaks the routine.  Used sparingly, slowing or speeding your speech signals the jury something important is coming up.  

Returning to the construction of the direct exami​nation outline, it should be clear from the previ​ous section that the jury needs to know where you are going before you start this journey.  Put out those key points first. Punch them up.  Then return one-by-one to go through more detailed information as needed.  All of the expert’s testi​mony should fall into these few key categories.  When you finish with one category, use transition questions to a new category to alert the jury to a turn in the road.  Try to put yourself in the jury box. If you were hearing this for the first time, what would you want to know, what would be the next logical question? Testing the outline on people who have not had exposure to the case is very helpful in learning where your outline’s gaps are too large.  

You want a lean outline, no irrelevant noise.  Most of your expert’s detailed work is not mean​ingful to the jury.  As you are work​ing with limited jury capacity, not to be miscon​strued as mental limitations, you don’t want to waste your precious attention time with meaningless infor​mation.  Stick to the key points.   

WHEN DO YOU CALL THE EXPERT? tc \l1 "WHEN DO YOU CALL THE EXPERT? 
Research about perception and the strength of perception (anchoring research) indicates that a jury develops an “operating” story about the case very early on, probably as early as voir dire.  Once a story is anchored, evidence is interpreted as either supporting or not supporting the initial story.  Anchoring research accounts for why there is usually an advantage in being the first to present evidence in a trial.  
Events beyond your control, your expert’s schedule, the trial schedule, or sudden illness of a witness, often impact when you call your expert.  Remember ABC…XYZ - first or last usually carries more punch.  If you call the expert last, let the jury know it is the last witness, give them a heads-up.  If the expert testifies first thing in the morning, jurors are more alert.  If the expert is the last witness of the day, keeping their atten​tion will be more challenging, but if the challenge is met, then jurors go home without interfering information in their minds.  When new information is learned then, if there is a respite rather than another barrage of additional new information, new information is more likely to be retained.  If your expert is the one to tell the story of the case, then the sooner your version is put forth, the better.

Expert Attractivenesstc \l1 "EXPERT ATTRACTIVENESS
There is no doubt that the physical attractiveness of your expert greatly impacts her or his credibil​ity with the jury.  A large body of social science research clearly indicates that attractive individu​als are viewed as more successful, smarte​r, and more honest than their less attractive counterparts.  Generally, jurors expect experts to be well-dressed, though not flashy. So take a look before you hire. Des the expert look honest?  Is he or she pleasant?  What is expert’s demeanor toward your office staff?  Answers to these questions will help you gauge their impression on a jury or even a judge.
Expert Eye Contacttc \l1 "EXPERT EYE CONTACT
Research indicates that experts who do not make eye contact with jurors are thought to be dishonest or deceptive. Though it may be awkward for the expert, looking to the jury when giving explana​tions or when discussing a pivotal case issue is an essential element of credibility. Needless to say, the time to test drive your expert should not be during the actual trial. Use your office staff for a test drive. Are they able to understand the testimony?  Can they articulate the expert’s key points after the testimony?  Do they find her or him credible? If not, then go back to the drawing board.
Expert Opinion:  Stronger is Bettertc \l1 "EXPERT OPINION:  STRONGER IS BET-T​ER
Strongly stated expert opinions are the most persuasive.  There is nothing worse than the $400.00-an-hour waffling expert.  Unfortunately, the more ethical experts are often the wafflers.  Nevertheless, the expert needs to understand that jurors are looking for help in doing their job and are more comfortable with strongly stated positions. If there has to be some waffling, then that particular issue should be addressed more strongly through another witness or should be thrown into the middle of the direct examination where it is not so noticeable.  Don’t leave the waffling as your last issue.  If you have to deal with weak testimony, put it in the middle of the examination.  

A CUE BOOKtc \l1 "THE CUE BOOK
Your expert will be a better witness if he or she uses a “cue book” on the witness stand, especially in this age of Daubert-type challenges and cross-examinations.  The “cue book” usually contains a summary of the expert’s work and relevant arti​cles or papers to which the expert might refer or be crossed.  It saves time, and jurors appreciate organized and succinct responses when possible.
The Expert’s Backgroundtc \l1 "THE EXPERTS BACKGROUND
Jurors really do pay attention to the expert’s background. Again, employing the primacy principle, the most important, not neces​sarily the most recent, aspects of the expert’s background should be presented first.  Highlight and summarize the background rather than going through specific events.  For example, if an expert has taught and conducted research in six different colleges from 1980 to 2001, present the data as 21 years of experience as a teacher and researcher in colleges.  Information summed in this manner is more easily remembered than going through each college employment and the specific dates.  Give your jury snapshots, the important ones and the ones which directly relate to your case premise.

Inoculation tc \l1 "INOCULATION 
Inoculation is a valuable countermea​sure to your opponent’s attack.  Inoculation should start in opening statement and, in some cases, voir dire.  Inoculation generally means giving the jury a “taste” of your case weakness or anticipated criticism and then providing the counter argument (your position).  Challenge questions of your own expert is a great way to inoculate your case weaknesses.  And, as mentioned earlier, it weakens the cross-examination of the expert by your opponent.
SUMMING IT UPtc \l1 "CONCLUSION
The concepts in this article were assimilated from actual social science research and post verdict interviews with actual and mock juries.  What may be the most familiar to you in the courtroom is not necessarily the most effective.  Resist the urge to become like your case if it is a complicated matter.  Rather, keep it simple.   Streamline your complex cases, don’t be afraid to limit your expert’s testimony, and focus it like a laser on your trial goal.  You’ll like the results. 
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