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Introduction
Relocation.  Hotly questioned and contested, rarely understood and resolved.  Amidst this backdrop of legal and social science turmoil, mis-information and confusion, a generation of America’s children of divorce and relocation have now grown up traveling between different cities and different states.  Relocation state statutes and case law have been as varied as the state bird or flower. Some state case law and statutes presume in favor of relocation, some presume against it. Some state statutes and case law test the merit of relocation from a child’s best interest standard, some test it from a custodial parent’s interest standard, while others test if from an inventory of statutorily defined factors. Depending on the state, the burden of proof may weigh upon the opponent, the proponent, or be split.  Then, the cherry on top, is Texas.  In Texas, juries hurdle into the middle of the fray by answering a specific jury question regarding geographical restriction of a child’s residence.  
Now adults, this traveling generation offers new insights into the relocation question for today’s children of divorce, their parents, mental health professionals and family law attorneys.  This chapter is written with a view to guide the litigating family law attorney in sorting out the problems of past case law and social science research in order to more effectively represent the parties, whether the opponent or proponent, to relocation.  
The Evolution of the Relocation Question
Because of the dramatic evolution of the American family over the past few decades, the relocation question must be viewed in historical context.  This discussion of the relocation question could go back to two hundred years ago.  Then, men were the only custodians of children because custody was coupled to inheritance and property.  It was not until the twentieth century that mothers were considered viable custodians of young children.  By the 1960’s and early 1970’s most states had swung the other direction to a maternal preference (tender year’s doctrine.) But it would be more practical and certainly more relevant to limit this examination to custody and parenting changes over the last thirty years.  As custody and possession have evolved and changed, so too, have judicial answers to the relocation question.

In the late 1980’s and early 1990’s, by statute and by public policy, most states across the U.S. adopted co-parent models for child custody and possession.  By the early 1990’s, forty-five states had passed gender-neutral custody statutes. These models presumed that a child’s best interests were served by having frequent contact and a continuing relationship with both parents.  
The waves of radical social changes that washed over this country in the 1960’s were reflected in similar changes in laws and public policy. A United States Supreme Court decision regarding equal protection under the Fourteen Amendment preventing courts from gender discrimination
, the tremendous efforts by the U.S. government to have all states improve financial support of children,  legal confirmation for equal rights, drastic shift in gender roles,  increased presence of women in the work force and the fading stigma of divorce or children born outside the legal protections of wedlock working together paved the way for gender neutral custody laws across the United States. Logically, co-parenting quickly followed.  

Even though the concept of joint conservatorship emerged in family law across the United States in the 1980’s, joint parenting was not held as a legal presumption by the majority of states until the mid 1990’s.  Understanding relocation in this historical context, it is difficult to know to what degree relocation was a significant legal question prior to the adoption of the co-parenting model.  
Prior to the co-parenting model, mothers generally held custody and fathers generally had “visits.” These visits were usually confined to a few weekends a month and summer vacation.  Several decades ago, there was little debate that a child’s welfare was closely tied to that of the mother.  It was this person who usually was and who was socially preferred as the active, significant caretaker under the circumstances of divorce.  
Decades ago, if a mother desired to relocate, she was more often than not remarried. And, more often than not, she was rarely challenged.  The few cases that were challenged were more often than not, strong cases for fathers.  And, finally, when there was an instance of geographical restriction by the court, usually it fell within that vague domain of “judicial discretion.”   The interaction of these various factors likely kept the relocation problem below the radar screen until the constellation of the American family experienced a qualitative shift. With this shift, children of divorce achieved the privilege and the permission to experience two active, functioning caretakers.  After fathers won and exercised the legal presumption to be an active parent, relocation problems seemed to increase exponentially.   This chain of events has led to somber growing pains both in the legal and social science communities.
Relocation Litigation Strategy 

There is no question that the structure of the American family has shifted and changed at a great pace over the past few decades.  Unfortunately, these changes have outdistanced research and the law resulting in misleading social science evidence, contradictory statutes, and misinformed case law. Consequently, in order to successfully propose or oppose relocation, the family law attorney must launch a two prong litigation strategy.  This strategy should expose the misleading social science research evidence and separate the chaff from the wheat of the case law, particularly state Supreme Court decisions.  
Regrettably, controversial social science evidence tainted the case law during this single custodial parent to two parent transition and it continues to pose challenges to attorneys today. Although there are several instances of flawed social science evidence in the case law history of the relocation question, clearly the most problematic case was the California Supreme Court’s Burgess decision.
   

The Burgess decision was largely driven by a social science brief by Judith Wallerstein, a psychologist. 
 In simplistic terms, the Burgess decision held that the primary custodian had the presumptive right to move and by expanding the best interest of the child standard to include the stability and interests of the custodial parent as well. It is essential that the litigating attorney, whether proposing or opposing relocation, understand fully the problems with the Wallerstein brief in Burgess because it will inevitably surface as an issue in some form or fashion. It has shaped case law, policy and statutes; a number of landmark cases cite its authority; and a number of mental health experts continue to regurgitate it from the witness stand.  The material in the Burgess brief re-surfaced in Wallerstein’s et al brief in LaMusga, a 2004 California Supreme Court Case.
  In LaMusga, Wallerstein reaffirmed her position in Burgess and made a specific recommendation to the court that a mother and child be allowed to relocate from California to another state. 

The proposing advocate may question why it would be necessary to critically evaluate this body of research because it supports relocation.  The answer is surprisingly simple. Litigation strategy built upon a weak foundation will crumble and fail.  

Exposing Misleading Social Science Research

Subjective clinical experience falls short of the specialized knowledge worthy of admission in a court of law.  Reliable social science research should satisfy the components of the scientific method.  Problems caused by the admission of unqualified evidence relying merely on anecdotal data (subjective clinical experience) have been addressed in the legal arena through Daubert and various Daubert-like state statutes which set minimum thresholds of legal relevancy and legal reliability.
   

In order to expose misleading or unreliable social science, the family law specialist must be conversant in Daubert in an informed way.   The advocate must also be able to understand and be conversant in the conceptual aspects of the scientific method.  Then, the attorney will be equipped to educate the court about the defective evidence which has driven case law as well as build a firewall against the admission unreliable evidence.  If the attorney takes the time to help the court understand how key research concepts translate to Daubert principles, then the court will be able to grasp the scale of the disservice poor research has visited upon the bar and be equipped to sift through informed versus misinformed case law. 

The Scientific Method & the Daubert Standard

The Supreme Court held that federal trial judges are “gatekeepers” of scientific evidence and promulgated a two-prong test of admissibility to assist in determining whether proffered expert evidence was both relevant and reliable.  
These two prongs of the Daubert  standard, legal relevancy and legal reliability, mirror the broad aspects of the scientific method. 
  The scientific method is a controlled procedure of investigation wherein cause and effect relationships are tested.  The usual process of the scientific method includes reviewing existing empirical research, developing a hypothesis, testing the hypothesis, analyzing data and interpreting (generalizing, i.e. applying) the findings.  

The first Daubert prong, legal relevancy, refers to whether or not the expert’s evidence “fits” the case facts.  Legal relevancy would be equivalent to social science “generalization.”  Generalization refers to the degree of “fit” between a research sample and the real world population.   

Suggested non-exhaustive checklist factors of the second Daubert prong, “legal reliability,” are empirical testing (falsifiable, refutable, and testable), subjected to peer review, known or potential error rate, the existence and maintenance of standards concerning its operation, and general acceptance by a relevant scientific community.  These specific Daubert factors are counterparts of the specific procedures of the scientific method; the development and testing of a hypothesis (empirical testing), reliable analysis of data (error rates and existence and maintenance of standards concerning its operation), interpreting and applying data (peer review.)  General acceptance by a relevant scientific community confirms the quality of the research (also peer review) as well as establishes the strength of a research finding by its reasonably consistent occurrence (replication.) 

The Supreme Court later amended the Federal Rules of Evidence, Rules 701 and 703, to conform to the Daubert trilogy
  and in Rule 702 included additional requirements which stated, "1) the testimony is based upon sufficient facts or data 2) the testimony is the product of reliable principles and methods, and 3) the witness has applied the principles and methods reliably to the facts of the case."

Wallerstein:  The Longitudinal Study in Light of Daubert
The Burgess case involved a custodian (mother) several years after divorce who wished to relocate with the children to another state.  The non-custodial parent (father) opposed the relocation of the children.  In the 1995 Amica brief to the California Supreme Court, an expert (Wallerstein) put forth the opinion that the custodial parent was the central influence in a child’s post-divorce adjustment and advocated for a presumption in favor of relocation.  The brief purported to be an impartial summary of social science research regarding divorce and subsequent adjustment of children.
  Wallerstein referred to the primary custodian and child as a “family unit” and viewed the custodial parent as the “primary psychological parent.”  She thereby discounted that there was any significant influence from the non-residential parent on a child’s post divorce adjustment.  Wallerstein held that a child’s post divorce adjustment was intimately tied to the stability and continuity of the family unit (mother and child.) This family unit did not include the non-custodial parent.  Wallerstein also offered an expert opinion that there was no evidence from her own work that either visiting a non-residential parent or the amount of time spent with this parent was causally related to a child’s post divorce adjustment.  
Wallerstein’s stated that her expert opinions were based on her extensive, personal work with with families of divorce and on her review of the professional literature.

Legal Relevancy & Social Science Generalization 
There are legal relevancy (generalization) problems with the data and conclusions drawn from Wallerstein’s personal work with families of divorce.  The cornerstone of the Wallerstein brief, the California Children of Divorce Project, was a longitudinal
, descriptive study involving sixty families of children of divorce from Marin county, California.  Wallerstein spearheaded this project and followed these families, observing and writing about them, for about twenty-five years.
As stated earlier, in the world of social science research and the scientific process, “generalization” is the degree of “fit” between the research sample and the real world of people.  The legal mirror concept, of course, is “relevancy.” Since the whole of a population cannot be tested, a sample of that population is tested. Then the findings, if significant, can be “generalized” to the whole population.  In order to appropriately generalize a study’s findings to the whole population, the representative research sample used in the study must fairly and accurately reflect the population as a whole. Social science research, ethical and practice guidelines would require a research sample to be representative of the population to which the study findings are applied.  
The families in the longitudinal study were recruited through referrals, ads and flyers.  Families were offered counseling in exchange for participation in the study.
  Nearly half of the men and women of this mostly Anglo, upwardly mobile group presented with notable mental health issues.  These problems included chronic depression, suicidal ideation, social impairment and difficulties with anger and sexual impulses.
  Slightly less than a quarter of these individuals evidenced histories of marked mental illness ranging from paranoia to severely handicapped coping skills.
  Even from a layperson’s perspective, at face value this sample of sixty families was very troubled. 

The project began somewhere between 1969 and 1971 and included families divorced in the 1960’s and 1970’s.  The families were studied during the first year following separation with follow-up contacts were made at 18 months, five years and ten years.
  The findings from this study were published at intervals in books and in several professional articles. 
  Wallerstein asserted that the foundation of the brief was the results of twenty-five years of psychological research and study.
  It is important for the reader to remember that this foundation was in fact, this one study conducted over a period of time.
Placed in the proper historical context, there was no joint custody model in the 1970’s.  And, there certainly was not a legal presumption of joint custody. In fact, the custodians of the families of children of divorce in this ongoing study were all mothers. In addition, in the Burgess brief itself, Wallerstein noted that she was appointed to a California task force on family equity in 1986 and recommended to the California legislators that a provision be enacted into law that clarified “that joint custody was not (emphasis added) the preferred custodial arrangement in California, but an option to be considered.”
  

Nearly two-thirds of the study’s families were remarkably troubled.  This skew may have resulted from the offer of free counseling in exchange for research participation.  Families doing well, coping well, cooperating well or able to afford their own therapy may have been unlikely to respond to the research solicitations.  In the brief, Wallerstein did not address the nature, duration or impact that counseling had with these troubled families. In social science terms, there appears to be a significant “selection bias” in this sample as it is not representative of most families facing divorce either then or now.

It should be noted that of these sixty families, only ten percent actually relocated and only half of this group (three mothers) were actually interviewed.  These observations of mother sole custody families cannot ethically or appropriately be applied to the co-parent model of the modern divorced family.  

To Wallerstein’s credit, in the Burgess brief she did acknowledge that “Relocation of children following divorce has not yet been studied on a long-term or systematic basis; there is no published psychological or social research that specifically addresses the issue of relocation.” 
  At the time that the Burgess brief was published, 1995, this statement was accurate; however, there is now a small body of research that has directly studied the effects of relocation on children of divorce which is discussed later in this chapter.
  In Wallerstein’s later LaMusga brief, she did address the research on relocation directly.

In the vast majority of relocation cases and case facts facing courts today, the cornerstone of Wallerstein’s  Burgess and LaMusga Briefs (the longitudinal study) fails the first prong (relevancy)of the Daubert standard.    

Daubert Reliability & Social Science Validity

Social science validity is the counterpart of the second Daubert prong, legal reliability.  The attorney should be careful not to confuse social science reliability with legal reliability.  Research reliability refers only to consistency in findings whereas validity refers to the degree to which a study supports the intended conclusion drawn from the results, i.e. the degree of support for a causal relationship.  In simple terms, validity answers the question, “Are we really measuring what we think we are measuring?”  In most instances, validity is a broad, ongoing process, often established over a period of years by numerous and independent scientific research endeavors.  Validity is established through the quality of the research which incorporates all the specific procedures of the scientific method

For many reasons, the Wallerstein et al research contained in the Burgess Amica brief (as well as that in the LaMusga brief) falls short of the second Daubert prong threshold, legal reliability.
  As previously stated, the more serious problems are in two separate realms:  conclusions and representations regarding the longitudinal research and those regarding other social science research.

Legal Reliability & Empirical Testing

The California Children of Divorce longitudinal study was descriptive in nature and employed no statistical analysis of findings.  In other words, it did not incorporate fundamental aspects of scientific investigation.  A descriptive study is usually referred to as a “non-experimental design.”  It is common for early research in a new area, an area that is on the frontiers of knowledge, to be approached in this manner. Descriptive studies are used to generate hypotheses rather than to test them.   Most descriptive studies will employ statistical analysis of some sort.  The exception would be case studies or anecdotal studies.  A descriptive study usually precedes more rigorous investigation and researchers are generally very guarded in drawing any conclusions, particularly causal conclusions, other than descriptive ones.   Descriptive studies are highly dependent on subjective clinical experience.  These types of studies do not test a hypothesis; rather, they seek only to describe what is observed.  

When examined through the legal reliability lens of Daubert, this study fails to satisfy the first checklist factor “empirical testing.”  
There is no fault offered regarding Wallerstein’s descriptions and observations in the longitudinal study.  The problem comes in light of the conclusions drawn from the observations. Wallerstein’s expert opinions are not sufficiently supported as specialized knowledge in light of the additional criteria of the second prong. This type of expert evidence, taking on the authority of specialized knowledge without proper support, is exactly why there was a need for the gatekeeper function in the first place.  It is clearly contrary to FRE 702. If, for some reason, such evidence of observations was admitted, then ethically, the expert would have a duty to refrain from drawing causal conclusions based merely on subjective observations. Unfortunately, Wallerstein did not adhere to this duty.  

Legal Reliability, Peer Review and Publication

In a peer reviewed journal, an article submitted for publication is referred to selected experts in that discipline who review the merits of the study before it is accepted for publication.   Scholars are the intended audience of a referred journal and an article published in a referred journal is thought of as highly credible though even among the referred journals, some are more scholarly and harder to publish in than others.  Several of the Wallerstein et al articles about the California Children’s Project were published in referred journals, The American Journal of Orthopsychiatry, Developmental Psychology and Experimental Psychology.  These journals are all American Psychological Association refereed journals, i.e. peer reviewed journals, which impose standards and rigor for publication.

As previously stated, non-experimental study designs (descriptive studies), anecdotal observations and even small case studies are legitimate research investigations in particular areas, especially in areas on the frontiers of knowledge.  Wallerstein was one of the first noted psychologists to study the effects of divorce on children over a lengthy period of time.  So one could assert with confidence that at the time these articles by Wallerstein and colleagues were published in these peer review journals, there was peer review and confirmation of the study as a legitimate scholarly endeavor.  
By necessity, there must be caution in interpreting these observations or attempting to apply them to a cross-section of children or families that was not represented in the sample (generalization.)  Taking the step from observation to interpretation and recommendation invites and risks researcher bias.  This is an inherent weaknesses of a descriptive study. For example, based on Wallerstein’s descriptions, there appears to be a high degree of conflict in these sixty troubled families.  One already knows that the sample was likely biased toward maladjusted individuals and families. From other and more recent empirical research, there is little question that conflict between divorced parents as well as parental mental illness is associated with poor child adjustment.  Wallerstein concluded from her observations that children suffered long term residual effects from divorce. How is it that she was able to rule out the possibility that it was the parental conflict that was associated with poor post divorce adjustment?  Was parental conflict related to mental illness or mental impairment?  Or, was the child’s poor adjustment related to parental impairment and mental illness?  Wallerstein was only able to rely on her clinical judgment which lacked sufficient validity to be cloaked in the garb of specialized expert knowledge proffered from the witness stand. 

Was a significant portion of Wallerstein’s work with the California children of divorce project peer reviewed?  The only correct answer is “Yes.”  This work was peer reviewed over a period of years via its publication in refereed journals.

 Were the opinions that a father was not a central influence in post divorce adjustment, “when a child is de facto in the primary residential or physical custody of one parent, that parent should be able to relocate with the child, except in unusual circumstances,”
   supported by empirical research?  If the so-called empirical evidence is the longitudinal study, the only correct answer is “No.”

There is no quarrel with Wallerstein’s right to hold any professional conclusion based on her clinical experience and dedication to a longitudinal study.  In fact, this descriptive study spun off several, subsequent sound empirical investigations regarding the impact of parental conflict and post-divorce adjustment of children. There is reason to quarrel; however, with claims that this broad expert opinion regarding relocation is based upon sufficient facts or data, the product of reliable principles or that this expert reliably applied the principles and methods to the facts of the case.

Legal Reliability& Known Error Rate

The concept of known error rate is largely unknown to most lawyers.  Known error rate simply refers to the degree that a research finding is simply the result of chance.  In other words, error rate answers the question, “To what degree is this study result real?” versus “To what degree is this study result just a fluke and probably due to error?”  If the result from a study is strong, the error rate might be one out of 1,000,000.  If result from a study is weak this error rate might rise to a more than five percent.   

Though this factor is mysterious, it is the easiest to answer in regard to the Daubert standard criteria.  As the longitudinal study was non-experimental (not falsifiable) there was no comparative data that would yield a statistical known error rate, i.e. there was no known error rate. 

Legal Reliability & General Acceptance
The Wallerstein et al opinions in the Burgess and LaMusga briefs have been highly controversial.   Still, one could argue that general acceptance in a relevant scientific community is supported by the fact that Wallerstein et al have published aspects of this work in refereed journals intended for a scholarly audience.  What exactly is the relevant scientific community in a family law case?  It is that group of experts, researchers, scholars and clinicians who hold specialized knowledge in forensics and in the areas of psychology that relate to children, families and divorce.   If general acceptance requires the absence of controversy in this scientific community, then one might opine that Wallerstein’s opinions and basis for them are not generally accepted.  

The LaMusga brief authored by Warshak in response to the brief by Wallerstein et al (two psychiatrists, two psychologists and one nurse) was endorsed and signed by eighteen prominent social science researchers and authors and ten mental health forensic practitioners, many of which had been published.
  All of these professionals were experts in matters of forensic psychology as it relates to children, families and divorce and all came down hard against broad conclusions drawn from the longitudinal work (centrality of the custodial parent and marginalization of the non-custodial parent.)  From this group’s perspective, Wallerstein’s work would have not had general acceptance.

Summary:  Daubert Standard & Wallerstein’s Longitudinal Study

Clearly, there is a significant “fit” (relevancy) problem in applying Wallerstein’s observations from the longitudinal study to the majority of relocation cases today. The most significant problems with “fit” are:  the modern relocation case of today (co-parent model) usually does not involve mother sole custody cases; most relocation cases (and custody disputes) do not involve serious mental illness of a parent; there were only a few relocation cases in the study; the study was confined to a Marin County, California; it did not include a cross section of families. 

There are also problems with legal reliability (Daubert second prong.)  The study was descriptive only and not falsifiable.  There was no known error rate.  Even though this work was peer reviewed via publication in refereed journals, the opinions related to relocation drawn from the study are controversial.  Finally, there is reason to question that findings and conclusions drawn are even marginally accepted by the relevant scientific community.

Wallerstein et al Representations of Other Research

Because there were no direct studies on relocation in 1995, Wallerstein concluded that there were “bodies of knowledge generated by the Center and others [that] bear on the complex issues that relocation engenders.”
  The body of knowledge generated by the longitudinal study was addressed in the previous sections.  This section will cover the “and others” portion of Wallerstein’s position.   The “and others” research  provided by Wallerstein in Burgess and updated in LaMusga put forth the following tenets that purportedly supported the conclusions drawn from the longitudinal study and the opinions proffered by Wallerstein in both cases:

· Divorce has long term residual effects on children and children vary in degree to which they are able to cope.

· Key Factors regarding post divorce adjustment of children:

· Custodial Parent:  Psychological health and parenting practices of the custodial parent (relocation may benefit the custodial parent  and custody that was first thought best for the child should not change for relocation alone, the custodial parent is central to the child’s adjustment).

· Non custodial parent:  Findings regarding the effects of the non-custodial parent’s contact with the child are inconsistent (the frequency and/or consistency of time with the non custodial parent is not central to adjustment of the child.) 

· Post divorce relationship:  Cooperative co-parenting is seldom realized (but when it is, relocation is not a problem because these parents cooperate with each other therefore contested relocation by definition involves non cooperative parents.)

· Research showing children benefit from participation of both parents, without exception, relates only to cooperative parents (parents at odds about relocation are by definition not cooperative.)

· Economic Factors (relocation may have financial advantages.)

· Remarriage (remarriage and relocation may have financial and familial advantages.)

· Extended family (relocation may have familial advantages.)

There is little doubt that the opinions offered by Wallerstein underpinned by these additional “bodies of knowledge”, apart from the problems with the longitudinal study, were hotly controversial.   Warshak’s LaMusga brief, which challenged the above list of Wallerstein opinions, was endorsed by the twenty-eight nationally recognized experts. Commenting on Wallerstein’s representation in the Burgess brief (as well as her representations in LaMusga restating and supporting the foundation of the Burgess brief) this group stated, 

We are united in our judgment that the Wallerstein et al. Brief offers a 

skewed and misleading account of the social science evidence… We make this 

statement notwithstanding the fact that several of the current co-Amici are 

former collaborators and co-authors with Wallerstein.  Others are the 
authors or investigators Dr. Wallerstein cites in support of her 
position…We argue below that Wallerstein et al present research
findings out of context…

Most notably the research experts who endorsed Warshak’s LaMusga brief represented the “best of the best” experts in the field and among them were Kelly who had previously co-authored with Wallerstein, Pruett who had co-authored with Johnston and been part of the work with Wallerstein on conflict and divorce and Ahorns who Wallerstein had repeatedly referenced in both briefs.
  Ahrons, in an effort to re-affirm that children can adjust (versus Wallerstein’s position that divorce has long term residual consequences) to the circumstances of divorce wrote, 
Although Wallerstein’s findings are discredited in academic circles, they 

are still greeted with enthusiasm by the divorce reform movement. It feeds 

them with just the ammunition they need to pursue their fight to restore 

the traditional family by saving marriages and making divorce more 

punitive. This small, select sample is still being used to prove that 

“the unexpected legacy” of divorce is the insidiously harmful ways it 

leaves its mark decades afterward. 

In the beginning of the LaMusga brief, Warshak reasoned that “the best safeguard against  incomplete, selective, idiosyncratic, or even deliberately biased” summary of social science research was the “consensual endorsement of a large number of experienced and respected social science researchers, as well as enlightened consumer or practitioners of this literature…”
  It is difficult to find fault with this reasoning and the endorsements of Warshak ‘s LaMusga brief are persuasive in light of the peer review and general acceptance questions.  
Centrality of Two Parents

The heart of the Warshak brief emphasizes the centrality of both parents in post divorce adjustment and challenges.  Warshak held that Wallerstein selectively ignored the social science evidence that children have and benefit from two psychological parents.  Warshak cited over seventy social science studies and research projects supporting that regular and frequent contact with fathers was positively related to many factors of overall positive adjustment of children such as academic achievement, stability in behavior, or emotional health.  The vast majority of these studies were large, adequately designed endeavors by leading researchers in this field; Lamb, Kelly, Clark-Stewart and others.  Several compilations of relevant studies were referenced as well.

Warshak agreed with Wallerstein that there was the research literature did show inconsistent findings with “respect to the impact of father-child contact” but went on to point out that these variable findings were related to studies where children spent little or no time with their fathers.
   

Going back to one of the central premises of this chapter, understanding research in light of the historical context of custody and possession, may clear the air on this subject.
   One would expect mixed findings in studies of samples prior to the nationwide adoption of and support of the co-parent model.  This transition period ranged from the 1970’s to the early and mid 1990’s wherein significant numbers of fathers were not afforded the legal or even socially supported opportunity to participate as a viable caretaker under the circumstances of divorce.  Understanding the research findings from this point of view underscores the real significance of mixed research findings because  even when divorced fathers were afforded much less time and control in the lives of children, the positive impact of even this more narrow relationship was evident. For example, a 1997 U.S. Department of Education national survey with close to 17,000 children found a positive correlation between father involvement in school activities and better child adjustment.

Regarding the important relationships in a child life’s and adjustment, the Warshak brief held that  non residential parents who were fully active had a positive impact in the lives of their children, i.e. non residential parents (fathers) could be and were a central factor in post divorce adjustment.  This position was supported by a substantial body of empirical literature and by the relevant scientific community.  

The Impact of Moving

Warshak went beyond the considerations of the Wallerstein briefs by looking at the research that had a more direct bearing on change and the disruption of a child’s life such as changing schools, losing friends, or losing familiar caretakers. He noted that collectively, these studies offered up a pattern of fewer changes being associated with better adjustment.  Wallerstein et al had previously suggested using research with child adjustment in military families (frequent movers) to shed a positive light on moving; but again, the generalization problem arises.  Relocation under the circumstances of divorce has little to do with relocation under the circumstances faced by a military family. Warshak also referenced findings in a 2003 study of adult children of divorce, the first direct study on relocation under the circumstances of divorce (which is covered in the later in this chapter.)
Warshak: Summary Opinion

Warshak concluded that given the absence of research demonstrating the positive benefits for relocation to children and the substantial amount of research demonstrating that children benefit from the active caretaking of both parents, that “the most prudent policy would be to encourage parents to remain in the same geographical area and thereby spare their children fragmentation in their living routines and the challenges to maintaining a meaningful relationship with the absent parent.”
 In answer to the relocation question, Warshak made the logical suggestion (as some courts had already done) that one should look to the specific circumstances and needs of each family and child.  

The Braver et al Study

The Braver et al study provided the first direct evidence on relocation by assessing college students who had grown up in divorced families.  They compare students in families who lived in the same geographical location to those whose families had moved apart.
The sample consisted of 602 college students who grew up under circumstances of divorce.  The sample was divided into groups based on the divorced parents’ move-away status and then compared on a variety of measures and questions. “Move away” status was defined as being more than an hour’s drive apart.  The various measures assessed  psychological and emotional adjustment including but not limited to general life satisfaction, current health status, their relationship to and among the parents, perceptions about having lived “a hard life”  and even financial assistance received from their families.
Unlike Wallerstein’s observations, Braver et al followed a model for the scientific method discussed earlier in this chapter, i.e. literature review, developing a hypothesis, testing the hypothesis, analyzing data and interpreting (generalizing, i.e. applying) the findings.  In other words, this study used proper methods (and statistics) to identify patterns or trends but did not evaluate or postulate about their causes.
  The methodology in this study satisfied the falsifiable element and known error rate questions which are published in the study’s results.
  This study was peer reviewed, published and included in Warshak’s LaMusga  brief which was endorsed by a relevant scientific community. 
The Braver et al literature review is particularly insightful and includes U.S. Census Bureau statistics regarding American trends in moving as well as a good summary (similar to that of Warshak’s in the LaMusga brief) of social science as it relates indirectly to the question of relocation.  
The Braver et al group found differences between groups whose parents moved and those whose parents did not move.  They warned that their results were correlational and not causal; a prudent measure that Wallerstein should have exercised in interpreting her own data. That is, that the problems which were associated with relocation were not necessarily caused by the move itself and could be due to other factors (intervening variables.)  As the sample in this study consisted of college students at a public university, there are limitations on generalizing these findings to a whole population.

Data from adult children of divorce who relocated was compared to data from adult children of divorce who did not relocate.  The researchers found that “on most child outcomes, the ones whose parents moved are significantly disadvantaged.”
   Braver et al called for further study to examine intervening variables such as the independent effects of moving or of parental conflict.  The authors did conclude however; that “there is no empirical basis on which to justify a legal presumption that a move by a custodial parent to a destination she or he plausibly believes will improve their life will necessarily confer benefits on the children they take with them.” This is a direct confrontation of Wallerstein’s claims and opinions in the Burgess brief.  Findings that there were some outcomes such as a move by either a custodial or a visiting parent which was associated with disadvantage for the child drew bitter criticism from Wallerstein and others.  
After publication of the Braver work, Wallerstein issued a press release stating, “It is a blatant misrepresentation by the study’s authors and the American Psychological Association’s press release regarding the study’s findings…” 
 In the press release, Wallerstein critically evaluated the research concluding that the study  failed “ to support the argument that the move-away affects the psychological adjustment or social behavior of the youngsters.  The youngsters in the custody of their fathers when the mother moved or who moved with the father were the only young people who showed troubled behavior.” 
 Wallerstein also claimed that the study findings and press release were “timed to move public opinion in anticipation of the California Supreme Court’s decision in the LaMusga case.”
  
The Braver et al study did actually find “where the youngster moved with or remained with the father, the respondent was noticeably less well adjusted.”
  Without wanting to be redundant, these findings must be viewed in context.  The study was actually started in 2001 and the subjects were enrolled in introductory college classes.  This would mean that the majority of the students would have been minors during the transition to the co-parent model.  The study indicated that less that 40% of these students grew up in joint custody homes.  This might account for poorer adjustment in father custody homes.  One would reason that a father custody home at that time period might indicate more serious family problems.
Nevertheless, Braver et al also found that “Students had better total rapport with their parents and saw both as role models significantly more when there had been no moves.”  They also found that the legal custody arrangement was predictive of move-away status, i.e. that relocation was much more common in maternal custody group.
  Braver et al reported more “…negative effects associated with parental moves by mother or father, with or without the child, as compared with divorced families in which neither parent moved away.  On 11 of 14 variables, there were significant (or, in one case, near-significant, p=.06) differences. 
  
Relocation Law 
There is good news and there is bad news.  The bad news?  In the preceding decade, the flawed threads of unreliable social science have become woven into the fabric of many state Supreme Court opinions: Texas:  Lenz v Lenz, New Jersey: Baures v. Lewis, (2001), New York: Tropea v. Tropea, (1996), Kentucky:  Wilson v. Messinger Georgia: Ormandy v. Odom (1995).
   The good news is that this trend appears to have run its course.  

As of the writing of this chapter, about thirty seven states have adopted relocation statutes. About half of this number specify time periods requiring advance notice to the other parent.
  States vary in their operational definition of “relocation” with some requiring a distance of 50 miles or more while others defining it as much as 150 miles.  Some states, like Texas, anticipating relocation disputes require that initial custody and possession orders address geographical restriction and clearly specify which parent may designate residence.

Presumption and burden of proof vary greatly from state to state.  Some states presume in favor (AK, OK, SD, WA), some against (AR, CA, MT, WY), some hold no presumption (CO, FL, GA, NM.NY, SC).  Some states place the burden of proof on the proponent (AZ, CT, ID, IL, LA,MN,MO,NB,ND,WV), some on the opponent (AR,CA,MT,WY),  some split the burden (AL,FL,IN,NV,NJ), while others divide the burden equally (CO, FL, GA, NM,NY). For a concise and informative breakdown of state statutes regarding presumption and burden of proof see Atkinson’s Modern Child Custody Practice – Second Edition, Annual Update. 
 
The National Conference of Commissioners on Uniform State Laws started work on this problem of consistently “un-uniform” relocation state statutes by attempting to draft a uniform relocation of children act.   Because of many issues, the project has since been handed over to the American Bar Association Family Law Section and some key members from the previous committee have moved with the project.
 As of this date, the committee continues to draft hoping to complete a proposal of uniform relocation statutory language by 2010.
California
Burgess
Wallerstein’s social science brief in Burgess persuaded the California Supreme Court that the child’s best interests were served by preserving the stability of the primary custodial relationship (the primary psychological parent doctrine.)  Of course, at the time Burgess was decided, most of the primary custodians were mothers.  In Burgess, the court reversed its previous path (child’s best interests and frequent ongoing contact with the non-custodial parent) and endorsed the idea that the child’s adjustment was so intimately tied to that of the custodial parent, that limited time with the possessory parent had no negative impact.
Besides seeding case law with blemished research, another unfortunate outcome of Burgess was usurping the child’s best interest standard by defining it as being intertwined with custodial parent’s best interests.  In addition, Burgess put forth a presumption that the child would necessarily benefit from the custodial parent’s move and therefore required the opponent to prove that the move was not based on the child’s best interest, but on an improper motive. Consequently, the “proponent” was relieved of the burden of proof.
LaMusga 

The more recent California Supreme Court decision, LaMusga, reclaimed a best-interest standard for relocation by emphasizing that the child’s best interest standard was fact intensive and thereby was different for every case.

The LaMusga divorce involved an intense and bitter custody battle.  Both parents were designated as joint conservators; the mother was the primary custodial parent (physical custody.)  At that time of the divorce, both parties resided in California.  Several years following the divorce, the mother proposed to relocate with the children to Ohio.  A child custody evaluation regarding the proposed move indicated that such a move would have an injurious effect on the father’s relationship with the children. This evaluation noted that the mother would not likely support a long-distance relationship between the children and father.  The evaluator opined that the children would suffer emotional harm if the mother and children were allowed to relocate to Ohio. The trial court denied the relocation based on the premise the move would interfere with a frequent and ongoing relationship between the father and was not in the children’s best interests.  The trial court determined that should the mother relocate, that the children would remain with the father who would take on the physical custody of the children.

The California Court of Appeals reversed the trial court decision citing Burgess.  The California Supreme Court found there was no burden upon the custodial parent (the proponent of the move.)  Rather, the Court of Appeals noted that in keeping with Burgess, the burden should be properly applied to the non-custodial parent (the opponent of the move) to prove that a change of circumstances existed which would warrant a change of custody.  In simple terms, the Court of Appeals, relying upon Burgess, reaffirmed the presumption in favor of the custodial parent and that parent’s right to relocate.  
It is of interest to note that the Court of Appeals referenced the “need for continuity and stability in custody” but apparently did not consider the relationship of children and the father as a factor in this equation.
  In fact, the Court of Appeals specifically faulted the trial court’s concern that the children might suffer harm if their relationship with the father was compromised.  An interesting observation was made in the Court of Appeals decision when it noted that all relocation cases would necessarily be prohibited if the only question before the Court was whether or not the children would suffer any detriment because of the move. The Court of Appeals acknowledged that every relocation case necessarily involved some detriment to the children as a result of a move away from a non-custodial parent.

The California Supreme Court did not support the Court of Appeals’ posture which, consistent with Burgess, marginalized the father-child relationship.  Rather, the Supreme Court backed off the sweeping presumption (in Burgess) that maintaining the status quo custody arrangement was equivalent to a best interest of the child standard.  The LaMusga decision acknowledged that additional factors (idiosyncratic case factors) could impact child adjustment and should be considered.  In other words, the LaMusga decision determined that specific case driven facts and their relationship to the child’s best interests should be considered.  
LaMusga turned the legal focus back to the child’s best interests but then stated that the operational definition of best interests in a relocation case was idiosyncratic to that particular case.   A child’s need for continuity and stability was “demoted” to one of many factors to be considered.  The Supreme Court noted that a comprehensive review of all factors impacting best interest would result in the most equitable decision.
 
Georgia
Bodne v. Bodne

The Georgia Supreme court has followed a similar path as California in LaMusga.  Until 2003, the Georgia courts presumed in favor of a custodial parent’s right to relocate with a child. 
  The only bar to this presumption was endangerment.  This trend was reversed in Bodne v. Bodne.
  

The Bodne divorce decree awarded primary physical custody of the children to the father.  The parents equally split the time with the children.  After two years, the father proposed to relocate from Georgia to Alabama and to modify the mother’s visitation rights.  In response, the mother opposed the relocation and sought primary physical custody of the children.  Improved economic conditions, improved employment conditions, and improved social circumstances were cited by the father as reasons for the proposed relocation.  The trial court awarded primary physical custody to the mother reasoning that the father did not prove that the move would have been in the children’s best interests.  

The Court of Appeals reversed based on the Ormandy case.  The Court of Appeals found that the relocation did not constitute a material change in circumstances and no endangerment was proven.  Thereby, the court reasoned that no modification in the original custody was supported.
The Georgia Supreme Court reversed and clearly criticized the presumption that, “the custodial parent has a prima facie right to retain custody unless the objecting parent shows that the environment of the proposed relocation endangers a child’s physical, mental or emotional well-being.”
  The Supreme Court noted that the children would be harmed if they were deprived of their regular and ongoing relationship with the non-custodial parent, the mother.  The Supreme Court also noted that the trial court evidence spoke to the best interests of the custodial parent but not to the best interests of the children. In addition, the Georgia Supreme Court emphasized that a child’s best interests in a relocation question is not served by any bright line test or presumption; rather, it is best answered on a case-by-case basis thereby prohibiting any presumption either for or against relocation.
The Bodne decision is in keeping with a trend of resolving the relocation question on a case-by-case basis.  It is interesting that the Georgia Supreme Court made a clear declaration that a child would be harmed if denied a regular and ongoing relationship with the non-custodial parent.  The non-custodial parent in Bodne, of course, was the mother. One wonders to what extent the court’s concern was illuminated because of the gender of the non-custodial parent.

Texas
 Lenz v. Lenz

Lenz v. Lenz, a 2004 Texas Supreme Court case, set out factors for consideration in relocation cases.  Lenz involved a divorced mother seeking modification of the decree to remove the children’s geographical restriction to Texas.  Both mother and father were German citizens and the mother was seeking to return with the children to Germany.  The couple was married in Germany and their first child was born in Germany.  The family later moved to Arizona because of the father’s employment.  Their second child was born in Arizona.  The couple separated while still in Arizona and adopted an agreed parenting plan wherein the entire family agreed to relocate to San Antonio, Texas.  They also agreed to restrict the children’s residence to Texas.  
As planned, the children, the mother and the father relocated to Texas and the final divorce decree was granted in Texas.  Shortly after the decree was granted, the mother sought to relocate back to Germany for several reasons, one of which was to remarry.  The relocation and modification case was tried to a jury which affirmed the mother’s right to establish primary residence and thereby relocate to Germany.  It is important to note that no relocation question was submitted to this jury.  The jury answered only the question of which joint conservator had the right to establish primary residence (Texas later adopted a specific jury question on relocation.) Based on a best interest of the child standard, however; the trial court imposed its own geographical restriction of the children to the San Antonio area.  Imposing such a restriction was not uncommon in various jurisdictions across the United States at that time.

The Texas Court of Appeals affirmed the trial court’s geographical restriction finding that there was insufficient evidence showing that relocation to Germany would be a positive improvement for the children. The Texas Supreme Court reversed.

The appellate questions were broader than just the relocation question and therefore this case posed two separate issues to the Texas Supreme Court; whether legally sufficient evidence supported the jury’s verdict that relocating was a positive improvement and whether the trial court had the authority to impose a residency restriction contrary to a jury’s verdict. 
There is a lengthy discussion of the standards for relocation and recognition that courts were looking more toward a “fluid balancing test that permits the trial court to take into account a great number of relevant factors” stated in this Supreme Court opinion. 
  As the reader would now suspect, the Court cited three principle cases that guided the decision making in re-evaluating issues related to relocation: Burgess, Baures v. Lewis, and Tropea v. Tropea.  The court listed several factors (standards) which had been considered in other relocation cases:

a) Reasons for and against the move;

b) Education, health and leisure opportunities;

c) Accommodation of special needs or talent of the child;

d) Effect on extended family relationships;

e) Effect on visitation and communication with the non-custodial parent;

f) The non-custodial parent’s ability to relocate;

g) The parent’s good faith in requesting the move;

h) Continuation of a meaningful relationship with the non-custodial parent;

i) Economic, emotional and education enhancement for the children and the custodial parent;

j) Employment and educational opportunities of the parents;

k) The ages of the children;

l) Community ties.

Considering these factors, the Texas Supreme Court found that the jury verdict was supported by the evidence.  The Court cited Burgess to support the jury’s consideration of factors impacting the mother’s best interest (extended family, improved employment opportunities and better financial circumstances.)  The Court also found that the jury verdict was binding on the trial court.  
Even though the Court’s commentary suggested determining best interests on a case by case basis, the threads of Burgess are evidenced in the lists of factors.  Factors which combine a custodial parent’s best interests with the child’s best interests are rooted in Burgess.  
Colorado 

In 2001, Colorado statutes came into effect which defined procedures and standards for relocation cases.  These statutes require the proponent to notify, in writing: the intention to relocate, the proposed location, the reasons for the request and a parenting visitation plan.  The new statutes also listed nine factors, along with all relevant circumstances, that the court was required to consider according to a best interest of the child standard:

1. The reasons why the parent wishes to relocate with the child;

2. The reasons why the others parent objects to the proposed move;

3. The history and quality of each parent’s relationship with the child since earlier court orders;

4. The educational opportunities for the child in the present home community and/or the proposed new community;

5. Whether there is extended family in the present home community and/or in the proposed new community;

6. The benefits of the child remaining with the parent with whom the child presently resides a majority of the time;

7. The anticipated impact of the move on the child;

8. Whether meaningful parenting time- visitation can be afforded the other parent if the move or relocation is granted; and

9. Any other factors relevant in considering the best interests of the child.

Relocation, in the statute, was defined as any intended relocation that substantially changed geographical ties.  

These new statutes were applied in two Colorado appellate cases, Spahmer and Ciesluk.  
  The appellate court noted the proper consideration of numerous factors by the trial court which  disallowed the move in both cases and was affirmed in both cases.  The appellate court expressly recognized the importance of the father-child relationship.  In case there was any doubt regarding the appellate court’s intention and position, this court deliberately noted that the new statutes and the trial court’s ruling in regard to the statutes had the effect of abolishing a presumption in favor of the parent with whom the child than resided a majority of the time.

It should be noted that in the Spahmer case, the mother had requested to relocate prior to any order establishing parenting rights The trial had ordered her to reside in a specified, restricted area of the state.  Disagreeing with the Court of Appeals, the Colorado Supreme Court held that all citizens had a constitutional right to travel and the constitutional right of personal choice in matters of family life.  The Supreme Court found that the trial court did not have the authority to restrict a parent to a geographical location.  Rather, the trial court should have evaluated the best interests of the child and determined the best stable situation for the child. 

In Ciesluk, the relocation was proposed after post divorce. The Colorado Supreme Court affirmed the Court of Appeals’ application of the new statutes and found that both parents equally shared the burden of proving what parenting plan and custody arrangement would best serve the interest of the child.
Relocation : Case Law & Statutory Summary

The current trend in case law and state statutes seems to be moving toward a best interest of the child standard.  This standard seems to be defined by, but not limited to, lists of factors that should be considered on a case-by-case basis. 
 How states go about this or the burden of proof and presumptions involved are as varied as the states themselves. Texas is the only state to address relocation by raising it in initial custody and visitation orders; however, circumstances change and it is unclear what impact this approach will really have.  If nothing else, it raises awareness that relocation of children is a serious concern.   AT face value, there seems to be a move away from the poor research underpinnings from Burgess; however, these remnants re-surface in lists of factors that the courts will consider on a case-by-case basis.
Litigation Considerations
Of course, the comments in this chapter pertain to relocation in cases absent bona fide child abuse or neglect. It is clear that the relocation question is fraught with controversy and part of that turmoil has been fueled by mixing domestic violence, abuse, and safety issues for a spouse or children with the relocation question. 
 Endangerment clearly pertains to custody and/or visitation questions that should be considered separate and apart from relocation. Even though relocation for safety reasons may be a legitimate concern, it is secondary to resolving custody and visitation.   
Having been a litigation consultant in over sixty relocation cases over the past two decades, there is no doubt that a sizeable proportion of cases are not as much about relocation as they are about something else.  It is this “something else” that most often brings forth challenges with the client and with delivering persuasive proof to the court.   It is not uncommon in a relocation case to also encounter a history of intense parental conflict, allegations of abuse, or a history of custody and visitation disputes and difficulties.  These kinds of factors, particularly alienating  events and behaviors,  usually weigh in favor of the opponent to the move and if they are present, must be faced head on by the proponent.  Sometimes the most effective litigation tool is a careful and thorough interview of the proponent regarding the history of the case and determining “provable” and proper reasons for the move.
Fundamental litigation strategy, in terms of proof elements, is similar regardless of whether the family law specialist is proposing or opposing relocation.  Build an assertive litigation strategy rather than a defensive one.  

Carefully examine relevant state statutes, public policy, case law, presumptions and standards.  Depending on the state, poor social science may be driving one or more of these factors and should be addressed head on in litigation.  Factors such as improved conditions for the custodial parent which are not directly related to a child’s best interest would warrant close scrutiny.  For example, is a job promotion with an annual increase of $10,000 per year wherein the custodial parent pays for travel and the child suffers a loss in the quantity and quality of time with the non-custodial parent in the child’s best interests? Probably not.  Even if the burden is on the opponent or combined with a custodial parent’s interests, these standards are still intimately tied to that of the child’s best interest.  The child’s best interests is a consistent theme that runs through all State Supreme Court decisions.
 The U. S. Census Bureau estimates that the average American will move nearly twelve times and that one out of six minor children will move within a twelve month period. 
 There is no doubt that relocation will continue to be a challenging question for families and the courts.  Certainly, when there are hard economic times, some factors will be weighted more heavily than others.  Obviously, relevant factors outside the proponent’s control such as employment transfer, employment transfer of a spouse, remarriage or a unique employment or educational opportunity may carry greater weight with the court.  
State Statutes, Public Policy & Case Law

Proof must follow relevant statutes, public policy and case law. Case law based on mis-leading research must be dismantled and examined in light of Daubert.  The trend in Supreme Court case decisions seems to be moving toward answering the relocation question on a case-by-case basis considering any relevant factor that would impact the child’s best interests. This piece meal approach to setting up proof may likely yield the greatest success in trial.
Proof Checklist:  The Proponent

The following factors should be considered in preparing the proponent’s case:

· Prove that the proposed relocation is made in good faith.

· Provide detailed, evidence driven explanation for the reason for the proposed move

· Provide counter-argument evidence for the proposed move to “inoculate” regarding  the opponent’s case

· Provide evidence that “rules out” theories of a bad faith motivated move

· Provide an explanation for any past disruption in co-parenting caused by the proponent

· Provide a complete plan regarding but not limited to the proposed new location.
· New Schools

· New Neighborhood

· New Health Care Providers

· Continuation of extracurricular or special activities
· Provide a complete plan regarding travel.
· Airline, train or bus schedules and costs

· Provide proposals of child friendly settings for visiting if the non-custodial parent travels

· The proponent should absorb as much of the travel costs as possible

· If possible, propose a child travel/parent travel schedule
· Consider designating child support from the opponent to be decreased or re-directed for travel
· Provide a complete plan of contact and visitation with the non-custodial parent.

· Proposed visits

· Proposed telephone contact

· Proposed mini-cam contact

· Expand holiday and summer visits with the non-custodial parent.
· Provide a schedule illustrating the defacto program actually exercised by the parties.
· If the non custodial parent has not exercised “full parenting” such as helping with homework, attending school activities, extracurricular activities and does not have a reasonable explanation for not doing so, emphasize that the quality of parenting will not change with a geographical change.
· If the non custodial parent has exercised full parenting, be prepared to offer a schedule that approximates this full parenting as closely as possible (blocks of parenting time.)

· Provide a schedule illustrating the number of hours of visitation under a “move away” versus a “stay” schedule.
· Sometimes there is not as great a discrepancy in these hours as one would expect.

· Depending on the age and maturity of the child, provide a means by which to express the child’s custodial preference.
· Honestly and fairly present the state of the art in research and parenting through an expert.
· Expert opinions grounded in unreliable research will inevitably work out poorly and risk undermining the entire case.  
· Do not critically attack and do not allow a critical attack of the opponent.
· In nearly all cases, adverse behavior by the proponent toward the opponent raises the suspicion of a “bad faith” move.  
· Absolutely do not merge basic custody issues and/or visitation with relocation issues.

· If a parent should not visit children or should have limited visitation, the issue should be addressed separately and independently of relocation first.

Proof Checklist:  The Opponent

The following factors should be considered in preparing the opponent’s case:

· Prove that the proposed relocation is suspect or made in bad faith.

· Provide detailed, evidence driven explanation for any and all instances of interference in the opponent’s visitation or relationship with the child.

· If no bad faith can be proven, seek to establish the opponent as a viable primary caretaker for the child.

· Provide counter-argument evidence for the proposed move to ‘inoculate’ regarding  the proponent’s case

· Provide evidence regarding but not limited to factors that support that the current circumstances have promoted good adjustment for the child.

· School Records
· Neighborhood friends and attachments
· Health Care Providers

· Attachments to other care providers

· Attachment to extended family in the area

· Continuation of extracurricular or special activities
· Absence of mental health problems
· Be prepared to attack any travel plan
· Travel costs that could otherwise be used for direct benefit of the children (college fund, camp fund)
· Airlines typically require a minimal age for travel and will not allow children to fly on connecting or last leg flights.

· Train and bus travel risks may pose significant safety risks for the child.

· Many children are not emotionally or psychologically equipped to travel without stress.
· Propose that the proponent absorb all travel costs if relocation is allowed

· Oppose re-directing child support for travel emphasizing the purpose for child support is for direct care of the child.
· Provide a complete schedule illustrating past contact and visitation to illustrate full and quality driven parenting and identify “losses” to the child if relocation is allowed.
· Attendance of school activities
· Attendance of extra-curricular activities
· Drop by school lunches
· Mid week contact 

· Parenting under circumstances of illness

· Participating in discipline of the child

· Spontaneous visits, especially any initiated by the child

· Prove that expanded holiday or summer visits do not create a full and active parenting relationship, but that frequent and ongoing access does.

· This proof will likely require an expert
· Provide a schedule illustrating the defacto program actually exercised by the parties.

· If the non custodial parent has not exercised “full parenting” such as helping with homework, attending school activities, extracurricular activities and does prepare a reasonable explanation for not doing so.
· Provide a schedule illustrating the number of hours of visitation under a “move away” versus a “stay” schedule.
· Be sure to include sleeping as well as waking hours.  Usually waking hours will not show as great a discrepancy under stay versus move away conditions as sleeping hours do.
· Depending on the age and maturity of the child, provide a means by which to express the child’s custodial preference.

· Honestly and fairly present the state of the art in research and parenting through an expert.
· There is a strong body of research supporting child adjustment related to ongoing and frequent contact with both parents.  
· There is a strong body of research evidencing a correlation between moves and challenges in adjustment

· If remarriage or step or half siblings, emphasize the quality and importance of maintain these family ties.
Conclusion

Successful litigation of the relocation case demands much of the family law specialist.    The advocate must be an expert in social science able to present and challenge research evidence as well as a legal scholar able to understand and employ the proper Daubert language and concepts to perfect a record and communicate clearly with the gatekeeper.  The successful advocate will likely either face having to deal with mis-informed case law or step up to the challenge of advocating  for or against relocation across a myriad of factors, some beyond the child’s best interests.  
Regardless of where the law falls in placing the burden of proof or presumption, successful advocates must take up the mantel of the burden and aggressively, not defensively, put forth the case.  As more families participate in a co-parent model, more relocation cases will be either mediated or tried.  The most troubling cases are those where relocation is something other than relocation.  Nevertheless, the hardest to resolve equitably are those where two good and active parents face a dilemma that will have an unavoidable negative outcome for a child, i.e. the relationship with one parent or the other will be sacrificed.
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