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EFFECTIVE PRESENTATION OF THE TRUTH

I.
INTRODUCTION

The term “Witness Preparation” often summons thoughts of wood-shedding or massaging testimony to the point of perjury.  These disreputable practices are not the subject of this paper.   Rather, this paper will cover the full spectrum of ethical client preparation, the core of which is presentation of the truth.  Whether or not the attorney wants to know the truth in a particular case is an issue that the attorney must decide for her or himself.  Rather, this paper is focused for those attorneys who do want to know the real story, at least from their client’s perspective.

This paper will cover teaching witness communication skills designed to result in credible and concise trial and deposition testimony, teaching witnesses how to handle rigorous cross examination, how to handle negative case facts and how to deal with evidentiary or impeaching documents. Finally, the paper concludes with a review of the case law relating to witness preparation and discovery issues, the Texas Rules of Professional Conduct, and pertinent Penal Code provisions. 

II.
PREPARATION

Communication in the courtroom is immeasurably different than communication in the everyday world.    In trial, the lawyer has limited time to persuasively deliver a concise, credible and compelling story to lay persons who usually do not take notes, are not  allowed to rely on notes if they are taken, and who are not allowed to ask questions if confused or unclear about some issue.  Problems with this distinctive world of communication have given rise to common complaints of bewildering or erratic jury verdicts. 

After verdicts are delivered, debriefings with jurors to ascertain their understanding of the evidence presented in the trial verify this problem of communication in the courtroom.  It is not uncommon for an entire jury panel to misinterpret a key element of evidence or conversely interpret irrelevant  “red herring” evidence as pivotal in a case.  Miscommunication lies at the heart of these seemingly misinformed verdicts.  

 
Most lawyers spend countless hours preparing for trial.  They write outlines for the voir dire and opening, rehearse, and refine delivery of the trial story until the moment they stand before the jury.   Nevertheless, 

when it comes to presenting the witness at trial, lawyers rarely expend the same time or effort preparing their client for her/his testimony.   Not surprisingly, this approach to witness preparation is ineffective.

Merely, telling a witness what to expect is not witness preparation.  Teaching a witness to tell his or her story in a heartfelt way – a way in which the jury comes to understand and experience the story is witness preparation.  

Witness preparation is not an event.  Rather, it is an ongoing process and should start from the moment the lawyer takes over the case.   

III.
THE TRUTH:  A PROCESS

There is no substitute for the truth.  Jurors forgive many human mistakes and indiscretions, but rarely do they forgive a witness who lies under oath.  Nearly half of Americans thought President Bill Clinton should be charged with a crime for intentionally giving false testimony about his relationship with Monica Lewinsky. 

Instructing a client to be truthful accomplishes little beyond ostensibly satisfying the attorney’s ethical duties.  For most clients in a domestic relations lawsuit, telling the truth is an agonizing and sometimes shameful experience.  Moreover, telling the truth, for many clients, has not been a defining principle of lifestyle.   For many, this fact is often a reflection of socially accepted customs rather than an indication of a devious standard of living.  There are also clients who have lived in the shadows of others and subjugated their thoughts and desires to the wishes of others.  These clients are virtually unable to think independently when they first meet with a lawyer and are reluctant to reveal that they have done anything with which the lawyer would disapprove or find distasteful.  Still, there are others who, out of fear of loss, fear of consequences or fear of reprisal, hide the truth. Finally, there are clients who are deviant in lifestyle and deed and who will say whatever they need to in order to accomplish their own ends.  Excluding this latter group, most clients will want to be straightforward with their lawyer but for a myriad of idiosyncratic reasons are unable to readily do so.  In turn, the lawyer who wants the client to be straightforward will need to clear these hurdles in order to create an atmosphere of client communication wherein truthfulness becomes the rule rather than the exception.

IV.
LAWYER TASKS

Clearing these hurdles develops over time.  It does not happen overnight.  The lawyer can engender a fertile environment for the client to share difficult facts in several ways.  One way is by the lawyer acknowledging that all people make mistakes or have events in their lives which are unpleasant.  

Sharing examples of such mistakes, either personally or those of previous clients, creates an atmosphere of acceptance.  If the lawyer does not have time to listen to the client’s story and spend time with the client, or the client has limited resources, support staff should be utilized.  Have the client work with a trial team, i.e. witness prep consultant and/or paralegal.  Support staff can take time to develop rapport sufficient to educe honest conversation about thorny subjects.  Staff can gather facts essential to winning your case.  The trial team should be straightforward with the client regarding contradictory facts.  In some situations, one trial team member can take on the confrontational role, while another can take a supportive role with the client.  The bottom line is that eliciting the truth is an ongoing process that requires a substantial investment by the lawyer and/or trial team.  An investment of time, attention, and understanding usually will result in the progressive revelation of the truth by the client.

V.
DEVELOPING RAPPORT

If there were only three hours to conduct a client interview, and if the first two were spent developing rapport, more useful data would be obtained in the last hour of data collection than if the whole interview was dedicated to discovery of information alone.  This idea has been a mainstay of the effective psychotherapy for decades.  Development of rapport is the core of virtually all psychotherapeutic models of counseling.  

Developing rapport takes time and a sincere effort to listen to the client’s whole story, probably more than once.   Talking to the client about difficult facts or contradictory facts should be put on the back burner until rapport is developed.  Then these subjects can be dealt with in a non-threatening and more productive way.  Investment of time up front avoids many problems in the latter stages of litigation.

VI.
BROACHING THE SUBJECT OF WITNESS PREPARATION WITH THE CLIENT

Talking with the client about witness preparation is not as difficult as one might think.  It rarely involves more than sitting down with the client and explaining that communication in litigation is very different than that in everyday life and that witness preparation is merely learning to communicate in the unique and curious world of lawyers, judges and juries.  

For example, early in a trial when jurors focus their full attention on the evidence, talking about events with vivid and elaborate descriptions is persuasive and memorable to jurors.  However, after a few days of trial, when the jurors tire and wane in attention, vivid and elaborate descriptions have the opposite effect, such descriptions dilute and confuse the message.  When dealing with a judge or jury who may be distracted in their attention, a pallid message is more memorable and persuasive.
   So, if the client is the Respondent and testifies later rather than earlier in the trial, getting to the meat of the story and staying lean is important in getting the message to the jurors, the jurors remembering the message, and the message having a more persuasive impact on the jury.  

Beyond understanding that communicating in the world of litigation is unlike that of any other setting, talking to the client about testifying also involves explaining the conceptual differences between testimony given in deposition versus trial testimony.  

Whereas trial testimony is the appropriate forum to explain her or his story to a judge or jury, deposition is usually only an occasion to answer questions posed by the opposition.  Furthermore, it is helpful for the client to understand that the trial will be won or lost on factors which include the client’s testimony, but not on that testimony alone.  In other words, assure the client that she or he does not have to win the case by their testimony.

If the lawyer takes time to explain the difference in communication in everyday life and the world of litigation, clients are usually very receptive to and desirous of assistance in preparing to testify.

VII. LITIGATION CONCEPTS: THE INTENDED RECIPIENT AND THE INTENDED GOAL OF THE MESSAGE

Achieving clear and concise communication requires an identification of the intended recipient and the intended goal of the message.  Once these concepts are understood by the client, then the lawyer can move into the actual witness preparation.

A.  The Intended Recipient:  A Judge or Jury?  

If the intended recipient is a judge, then it is helpful for the client to understand the world of judges as well as the particular judge who will be trying the case.  Lawyers understand this world and know that for the most part, judges are prudent with their time as well as prudent with their indulgences with clients in the courtroom. It is not uncommon for family lawyers to try their case according to a chess clock as well as the rules of evidence.  

Many clients believe that they must tell their story in painstaking detail in order for the judge to understand how unjustly and unfairly a spouse has treated them.  The fact that most clients feel compelled to talk in such detail about the ending of a marriage should not be surprising.   In fact, there is a good deal of social science research which indicates that talking about traumatic events in detail is very healing, i.e. venting emotions and discussing events in detail is a natural part of divorce recovery.  The client often feels short-changed and devalued if not allowed to tell their story; however, presenting “Days of Our Lives” styled testimony to the truer of fact is commonly viewed as petty and tedious by the Court.  As discussed in the earlier section of this paper, providing a forum for the client to tell the story well in his or her own way well in advance of testifying and with no limits to irrelevant or emotional detail helps the client satisfy this need to vent.  Allowing the story to be told through a more appropriate avenue also paves the way for the client to accept that only the relevant aspects of their story should be presented to the court. 

As with juries, judges develop anchoring beliefs about a particular witness within the first few minutes of testimony and, in concert with being human, judges have a limited attention span and a limited ability to take on new information.  Therefore, compelling and concise testimony is always preferred.  Finally, the client needs to understand that their divorce is one among hundreds which will be heard that year by the judge.  Although a divorce trial is likely one of the most significant and life altering events in the client’s life, it is little more than another working day in the judge’s life. 

Education about the world of a trial judge will help the client understand reasons underlying decisions made by the lawyer regarding how to present the evidence and how best to present the client’s story.  It is not uncommon for clients to be very upset about the lawyer paring down the testimony.  Educating the client about the intended recipient is helpful in helping the client stay posed and calm.

Beyond this general understanding, learning the idiosyncratic issues of the judge trying the case will also be helpful to the client.  Again, it will assist the client in understanding the rationale underlying many aspects of the trial strategy including testimony and thereby induce cooperation by the client with the lawyer in the presentation of testimony.  If the client does not conceptually understand (and agree with) the lawyer’s plan to present the case story, the lawyer will not get the cooperation needed in order to make the testimony go as planned.  Testimony from a client trying to take over or win a case usually has a negative impact on the Court.

If the case will be tried by a jury, then it is worth the time to explain a few things about jury behavior and characteristics to the client.

B.  Literacy Facts 

The National Institute for Literacy has found that in the State of Texas, more than 50% of adults function at a level 1 or level 2 literacy rate.  Translated into layman’s terms, this means that 50% of Texans have low literacy skills or are functionally illiterate.  About 25% of Texas adults lack the literacy skills necessary to function in everyday life without difficulty.    

To further complicate matters, Texas clearly is a dual language state; Spanish as well as English is spoken through the state.  Spanish is the primary language for many U. S. citizens who are Texans, some people speak and read Spanish, some just speak Spanish yet read and speak English and so forth so there is a linguistic as well as a literacy issue with Texas juries.  Spanish is the primary language in about 27% of Texas homes.  In far West and South Texas, Spanish is the primary language spoken in somewhere between 41% and 91 % of  Texas homes.

Looking to the most common form of written communication, the major newspapers in the metropolitan Texas cities target a 5th to 6th grade reading level.  Rural newspapers target even lower reading levels.  

The literacy facts of Texas, plus the previously mentioned research about sending powerful and memorable messages indicate that lean, straightforward, and concise communications are the most powerful and memorable to juries.  This means that the attorney and client should both avoid compound questions, statements, and double negatives.

C.  Attitude Toward Jury Service

Even though jurors may complain about receiving a jury summons, jury debriefings with dismissed panelists and actual jurors alike, indicate that jury duty is taken quite seriously for those who make it to the central jury room.  Serving as a juror imposes an inconvenience for many jurors and an actual hardship for some. Research indicates that most jurors work hard to develop coherent construction of facts, especially when evidence does not clearly favor one party or the other.
  Therefore, jurors expect witnesses to be serious, prepared, and concise in their testimony.  Jurors also expect courtesy and decorum in the courtroom, rarely do theatrics make a positive impression on a jury.

D.  Information Load to Jurors

The client needs to understand that jurors have no familiarity with their life, circumstances, or any of the facts of the case.  Jurors have to take in an enormous amount of information in a short period of time.  Research indicates that high information loads (i.e. a great amount of data) hinder evidence processing.
  Researchers have found that high information loads generate more recall of facts but such recall is usually for facts of a lesser probative value.  Another way of explaining this phenomenon is that when presented with a great deal of information, jurors will hold on to more facts but will have trouble sorting out the “wheat from the chaff”.
 And, when chaff guides jury verdicts, things go terribly wrong.

Covering just these few facts about how juries receive and deal with information will help the client understand and accept the lawyer’s decisions regarding presentation of deposition or trial testimony.  Again, if the client holds a conceptual understanding of the intended recipient of information, then there will be greater client cooperation and confidence in the lawyer’s decisions about how best to present evidence and testimony.

E.  The Intended Goal of Testimony

The starting place is for the client to be clear about the legal issues that are relevant to the lawsuit and the contribution that his/her testimony will make toward meeting the burden on these issues.  This task should be handled with the client prior to any specific preparation of testimony.  

Next, it is important to teach the client about what the goal of testimony is drawing the primary distinction between testimony which is responsive to discovery and testimony which is direct evidence and subject to cross examination.  The communication skills in the following sections will assist the client in communicating in these differing forums of litigation.  Nevertheless, the client needs to first understand the intended goal of the testimony.

1.  Deposition Testimony
In most cases, the witnesses’ goal in deposition testimony is to answer only those questions put forth by the opposing attorney. The attorney’s goal is, of course, to fish out weaknesses and to elaborate on the weaknesses in order to tie the client down to particular information during the deposition.  Not surprisingly, most lay witnesses believe that deposition testimony will constitute a large portion of the trial.  They do not realize that deposition testimony is only useful when the witness can be impeached, lies, or behaves inappropriately.  For the most part, deposition testimony is discovery driven.  It is only resurrected for trial if something goes wrong during the deposition process or the witnesses depart from the deposition facts in trial.   

The form of deposition questions and answers is foreign and awkward for most individuals as people commonly anticipate questions and give more data to the seeker of information than is requested or even necessary.  In the following communication skills section, a couple of interactive exercises will be covered in order to help the client become accustomed to and comfortable with deposition style interaction.  

Finally, it is helpful for clients to understand that cases are not won or lost in deposition alone.   However, from a litigation-strategy vantage point, deposition strategy can serve as a means by which to showcase the client as a credible and good witness, which will positively impact mediation.  

2.
Trial Testimony

The goal of trial testimony is to tell the client’s story in a compelling, concise, and credible way.  Teach the client that the trier of fact, whether it be a judge or jury, needs to be able to “step into their shoes” and see the facts from the client’s perspective.  Being able to communicate empathically (not emphatically) taps into the compelling momentum of testifying.  As discussed earlier, the client needs to accept the premise that a concise story, rather than one tangled in extraneous and irrelevant details, will be the story that will be remembered and also the story that is more persuasive in that it is at less risk of irrelevant facts being wrongly perceived as probative.  The client also needs to accept the premise that all humans make mistakes and that admitting to mistakes or problem facts will usually increase their credibility with the trier of fact.  Finally, the client needs to understand that the trial is not won or lost on their testimony alone.  The client needs to get to first base only, not hit a home run.

3.
Cross Examination

What is the best conceptual understanding of cross-examination that will empower the client?    The goal is courteous, but steadfast adherence to the positions taken in the direct testimony.  Cross-examination, for the client, needs to be an exercise in good listening. The litigation goal is not to give up ground gained in direct testimony.  The client needs to be instructed that cross examination is not the forum for the client to try to win the case, not the forum for the client to explain facts; and it is not the forum for the client to justify any particular actions.  Direct or re-direct might be the forums for these goals.  If the direct examination is properly conducted, cross-examination is not even the forum for apology or even the first time the jurors hear bad or negative facts about the client.   Perhaps the worst thing that can happen in cross-examination is for the client to lie and/or admit to what the client knows to be inaccurate facts under pressure.  Numerous research studies indicate that witnesses (expert and lay witness alike) can be worn down by repetitive challenging cross-examination and make concession in cross-examination that are not supported by fact.  This phenomenon should not be surprising since there are people who have even admitted to serious crimes they did not commit under intense interrogation from police.

VIII.  WITNESS PREPARATION CHECKLIST:  HOW TO DO IT

The checklist and comments below are directed to the consultant or lawyer who prepares the witness.  

· A.  Tell the Truth.

As discussed earlier, the truth is a process and it best facilitated by time, attention, and support given to the client.  The attorney must repeatedly emphasize telling the truth.  Clients will sometimes rationalize hiding information or just denying facts because they believe the other side has lied.  The witness must understand that lying under oath, under any circumstance, is not only perjury but also a way to ruin an entire case that otherwise may have good facts.  

It is also helpful to tell clients that the lawyer will withdraw if the lawyer knows the client is lying or misrepresenting facts.  This fact alone communicates to the client how serious it is to misrepresent, omit, or blatantly lie about facts.

Deposition:  Make sure that the client understands exactly what telling the truth means.  Many, many clients believe that being truthful entails verbalizing each and every thought that crosses their mind on a particular subject.  Be sure and cover this issue with the client and then tie it to the importance of being responsive.  Being truthful means answering the question asked accurately, nothing more and nothing less.

□  B.  Listen carefully to the question.

Easy to say, but hard to do.  Listening requires that the client be attentive, relatively stress-free and able to set their own pace in answering questions.   Understanding a question is the cornerstone of being a good witness.  The client should be advised that it is okay to admit if she or he does not understand the question.  Most people do not listen well and this is a skill that likely will need some work with the attorney.

The following three exercises will help clients refine their listening skills:

1. Ask a question.  Then have the client repeat the question in her or his own words.

2. Ask the question, “Can you tell me the color of the sky?”  

The answer is “Yes”, not “Blue”.  This is an excellent exercise to develop listening skills.  As more questions are posed to the client, when the client is non-responsive to a question, the lawyer has to say only “Can you tell me the color of the sky” and the client “gets it”.

3. One-sentence answers which start with restating the question.

Ask the question and then allow the client only one sentence in response.  The sentence should start with the stem of the question - “Where did you go after the party?” - “After the party, I went home”

Deposition:   There are many reasons why testifying in deposition is particularly difficult when it comes to listening carefully to a question.  First, clients are anxious to tell their story, tell it often, and tell it in excruciating detail.  If the lawyer has taken time to give the client an opportunity to do vent emotions and information prior to deposition, it will help satisfy this virtually irresistible need.  Deposition testimony is usually the client’s first experience in testifying and they are more nervous and less attentive because of stress.  So, working with the client in a room similar to the deposition room, watching a tape of a previous deposition of someone else or one of the State Bar tapes on how to give a deposition will familiarize the client with the process and thereby reduced stress.  Remember that witnesses learn more from positive modeling, so if the client is having difficulty, have the client pose questions and the lawyer give sample answers to demonstrate listening and delivering concise and clear answers.
□  C.  Be Responsive

Most people think out loud in conversational speech.  This tendency wastes time, runs the risk of overloading the trier of fact with non-essential data, and sometimes creates ‘red herring” problems in the trial that could otherwise be avoided.  Taking a breath or a taking pause before starting an answer to a question minimizes this problem.  The short pause gives clients time to think about the question and to formulate an answer.

Deposition:  Clients need to understand that their only job in deposition (in most circumstances) is to answer questions, not to tell their story.  Being clear about the goal of deposition testimony will help the client avoid volunteering information, which only helps the opposition.  If the client understands that avoiding losing ground equates to a successful deposition, they will more likely be responsive to questions and not take on the burden of trying to win the case.

Trial:   The client needs to understand that direct testimony is the appropriate forum for telling their story.  Even so, the client stills needs to allow the attorney to develop the story through an organized presentation.  Strategic questions clearing up misconceptions quickly, or challenge-type questions which garner the jury’s attention, lose their potency when pre-empted by the non-responsive client rushing the story.   It is important for the client to accept the lawyer’s decisions regarding how to present the direct testimony.

The client also must be aware of the problems with information overload to the trier of fact.   Again, it is helpful to remind the client that their job is not to win the case, it is only to tell their story, i.e. getting to first base is all that is needed, not a home run.  Taking pressure off the client helps her or him communicate in a natural and credible manner.

Cross:  Responsiveness is probably the most important rule of thumb for not losing ground in cross examination. Lack of responsiveness in cross-examination can make the witness look evasive or uncooperative.  The client needs to readily admit to problem facts.  Hemming and hawing around negative data only highlights its importance and rivets the trier of fact to the problem.

□  D.  Short Answers are Clearer than Longer Answers

Information overload is a problem in both deposition and in trial, whether it be direct or cross.

Deposition:  There is not a circumstance where any answer should be more than a couple sentences long.  Lengthy answers tend to be rambling.  If the answer is one which requires a great deal of information, then it is better to answer the question in summary fashion and then answer additional questions from opposing counsel to flesh out the details if they are posed.   Silence in deposition often invites a witness to continue with an answer or even to spontaneously volunteer information.  Practice silence with the client and help him or her become comfortable with being silent when there is silence.

Trial:  When too much information is given at one time to the tier of fact, whether it be the jury or judge, most of it is lost, the gist of the answer is missed or worse, a fact is perceived as probative when it is irrelevant.  Short answers are a better form of communication.  The client must stay responsive to the lawyer’s questions and avoid information overload.

□ E.  Concise Answers - Simple Language

The best way to answer questions is to be direct... if a questions calls for an answer, which is several sentences long, then the best answer is a short summary answer.  Simple language equals clearer communication.  Questions from the client are ill advised.  The number of clients who will ask the lawyer to “rephrase the question” is astounding.  Perhaps this borrowed phrase comes from Court TV.  Nevertheless, it sounds like lawyer-talk and does not wear well with juries.  

Deposition:   A good rule of thumb is for the client not to ask any questions of the lawyer.    Nine times out of ten, a question from the client results in opening additional areas of inquiry for the lawyer.  Support the client in using her or his own words rather than adopting the language of the lawyer.  Clients often parrot terms by lawyers, which usually results from social pressure to conform.  Warn the client about this tendency and encourage the client to stay with her or his own words.  

Trial:  There is no more important place to be clear and use one’s own language than in direct testimony.  The most compelling testimony is that which comes from the heart, in the client’s own words.  Tell the client that it is important to speak from the heart.  

□ F.  Physical & Emotional Demeanor

Physical presentation is closely linked to judgments by others about honesty, guilt or even success.  Decades of social science research on attribution theory indicate that attractive people are thought to be more honest and credible than their less fortunate unappealing counterparts.  Therefore, it is wise to have the client do two things regarding physical presentation.  First, improve attractiveness, i.e. be well groomed and dress appropriately.  Secondly, advise the client to avoid the appearance of the unusual.  Putting away loud jewelry or clothes avoids distractions or unpredictable attributions by jurors based on stereotypes.  A well-groomed and otherwise unnoticeable presentation is the best way to deliver a message – nothing gets in the way.  

Sometimes, when clients are nervous, they will joke or laugh inappropriately.  It is wise to talk with the witness about this possibility before deposition or trial so the client can be aware of how nervousness can play out during testimony.  Again, if the client can relax and get in touch with their honest feelings, the tendency for nervous jokes or laughter diminishes.

Although there is a lot of social science research about body language and posturing that relates to sending a strong and persuasive message.  It is usually too much to convey to the witness.  Rather, observing the client can give a “heads up” to the lawyer regarding signs of body language problems.   If the client answers “Yes” while nodding the head in a negative way, or vice versa, it clearly weakens the message.  The answer needs to be congruent with the body language.  In addition, some witnesses will look to the ceiling when contemplating a difficult answer, such behavior is stereotypically perceived as deception.  If possible, the best body language for testifying is an open body posture that is still and calm with good eye contact with the jury.

Deposition:  Remind the client that although deposition questions may be highly personal or even intrusive, that a deposition is still a professional exchange of information.  There are only rare circumstances where anger demonstrated by the witness is acceptable in deposition.  Anger or sarcasm expressed by the witness or fighting with opposing counsel decreases empathy for the witness, and, at times, creates a hardened attitude toward the witness.   Research regarding anger, gender and social attitudes indicate women who outwardly express anger are judged more harshly than their male counterparts.   


Trial:  Looking at the jury or judge, especially when instructed to by the lawyer, can send a very strong message.  After all, the jury or judge is audience to which the witness should be directing their answers.  Jury debriefings indicate beliefs that clients who never look at the jury during testimony are evasive or lying, particularly on a pivotal question.  Talk to the client about this belief held by jurors because it is awkward to be questioned from one side of a room and give answers to a group of people on the other side.  Yet, this is precisely what must be done on pivotal questions.  Appropriate expression of emotion in the courtroom is acceptable – sadness or regret, or even anxiety.  If a client expresses fear that he or she will break down, assure the client that heartfelt emotions will be helpful for the jury to understand what its like to be in their shoes.   In addition, it is helpful to let the client know that if the judge does not look directly at the witness it does not mean that the testimony is going poorly.

□ G.  Handling Objections

Clients do not understand objections; the lawyer should explain objections, their meaning, and the desired witness response to objections, i.e. respect.

Deposition:  The witness needs to know that a sponsoring attorney can only offer two objections (form, non-responsiveness) in deposition.  Nevertheless, each objection can signal the client to either be careful to listen to the question or to that he or she is being lax in listening and responding to questions.  Furthermore, clients need to understand that when instructed not to answer a question, it is in their best interest not to plow forward with an answer.  It is confusing to clients that after being instructed not to answer by their own lawyer, that the opposing attorney will often tell them to go ahead and answer.  Make the client aware that she or he will have to verbalize their intention not to answer based on their attorney’s advice.   Again, if the client sets her or his own pace and pauses before answers, this brief silence will allow time for objections before answers are verbalized.  Many of the basic rules for testifying have multiple benefits.

Trial:  As with deposition, the client needs to understand that objections – even by the other side- should be respected.   Admonish the client not to squeeze in an answer as the objection is being made by the other side.   Advise the client to focus on relaxing and telling their own story to minimize being distracted by objections.

□ H.  Handling Documents

Handling documents is the same whether the context of testimony is deposition or trial.  The rule of thumb is to only answer questions about documents when the document is in hand. Most witnesses need help in communicating the need to look over a document in a polite manner.  Remind the client to take time to look over the text before and after the test in question in order to put the information in context.  Also, if the document is complex or relates to areas outside of the client’s expertise such as a tax or business document, give the client permission to defer to their expert’s findings or opinions regarding the document.  

Witnesses as well as attorneys make mistakes in communicating in deposition and hearings.  It is not uncommon to find several mistakes in such transcripts.  Advise the client to admit readily a communication mistake or misunderstanding if there has been one.

□ I.  Handling Problem Facts

The best way to handle problem facts is to acknowledge them head on without blaming others.  Accepting responsibility for poor decisions or problematic behavior dilutes the impact of the bad action.  Blaming others exacerbates the bad conduct.  Jurors are very forgiving of bad actions short of violent criminal acts.  Jurors are not so forgiving for ducking responsibility.  It is best to handle problem facts before the opposition can thus inoculating the jury against the impact of the bad fact.  

Deposition:  Clients need to understand that playing cat and mouse regarding bad facts magnifies the problem rather than reducing it.  Accepting responsibility for bad facts and acts literally takes the power from the opposing side.  Accepting responsibility does not mean explaining the acts unless asked.  It does mean offering an apology or regret about the act.

Trial:  It is generally accepted that putting forth one’s own bad facts lessens the negative impact (inoculates) on the trier of fact.  While this is indeed true, when the bad facts are put forth determines the strength of the inoculation.  It is best to put the bad facts in the middle, rather than the beginning or end of testimony avoiding the repercussions of the principles of primacy and recency.  

□ J.  The Little List of Do-Nots

Although common sense would dictate that witnesses would avoid the mistakes listed below, in litigation common sense is sometimes a scarce commodity and it is helpful to remind the client about the “do-nots” before testifying.

· Do not allow your attention to wander.  Be a good listener.

· Do not volunteer unsolicited information.

· Do no answer a question that is not clear.

· Do not behave arrogantly.

· Do not loose your temper. 

· Do not argue with the judge or opposing counsel.

· Do not guess or speculate on the answer to a question.

· Do not use “always” or “never” unless extremely sure of the answer.

· Do not use legalese or legal terms.

· Do not change demeanor between direct and cross-examination.

· Do not agree with opposing counsel out of fatigue or intimidation.

IX.
PRIVILEGED OR DISCOVERABLE?

When an attorney attempts to follow the principles and recommendations set out herein, and does so through the use of written handouts or witness prep video, a serious issue arises as to whether such materials are discoverable by the opposition. The answer would appear to lie in an analysis of the Attorney-Client Privilege and the Attorney Work Product Privilege. 

A.  Attorney-Client Privilege

Tex.R.Evid. 503(b)(1) states: A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client: (A) between the client or a representative of the client and the client’s lawyers or representative of the lawyers…


Tex.R.Evid. 503(c) states: The privilege may be claimed by the client.  The person who is the lawyer or the lawyer’s representative at the time of the communication is presumed to have authority to claim the privilege, but only on behalf of the client. 

The purpose of the privilege is the promotion of unrestricted communication and contact between the lawyer and client in matters in which the attorney’s professional judgment is sought.   Huie v. DeShazo, 922 S.W.2d 920, 921 (Tex.1996).  In this regard, not only are confidential communications from the client to the lawyer privileged, but so are confidential communications from the lawyer to the client.  Cantrell v. Johnson., 785 S.W.2d 185, 189 (Tex.App.-Waco 1990 orig. proceeding). Further, the rule extends the privilege to confidential communications made to the lawyer’s representative, that is, someone employed by the lawyer to assist in the rendition of legal services.  Thus, communications made to office personnel such as law clerks and secretaries fall within the privilege’s scope because they may be “person who are the media of communication”

B.  Attorney Work Product Privilege 

Tex.R.Civ.P. Rule 192.5(a) defines “Work Product” as: material prepared or mental impressions developed in anticipation of litigation or trial by or for a party or a party’s representatives, including the party’s attorneys, consultants, sureties, indemnitors, insurers, employees, or agents; or

(1) Any other work product is discoverable only upon a showing that the party has a substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the material by other means,  

The primary purpose of the work product rule is to shelter the mental processes, conclusion and legal theories of the attorney, providing a privilege area in which the lawyer can analyze and prepare the case. Owens-Corning Fiberglas Corp. v. Caldwell, 818 S.W.2d 749, 750 (Tex.1991). 

Whether these privileges apply to the communications, documents, and/or commercially produced videotape(s) provided a client to assist in the preparation of their testimony has only been partially addressed by one unpublished Texas case.  In In re Brown, 1998 WL 207793 (Tex. App. – Austin, 1998), a legal assistant with a law firm prepared a “Memo” entitled “Preparing for your Deposition/Attorney Work Product”.  This twenty page Memo was provided to twenty-nine plaintiffs involved in three separate asbestos cases.  The court stated, …“the first half of the Memo is a question and answer section containing description of the asbestos-laden products and blanks for plaintiff to describe their exposure to the products.  The Memo also contains a section describing the deposition process and instructing the plaintiff how to prepare, dress and conduct themselves.”

The Memo was discovered by the defense bar when it was accidentally produced by an unrelated plaintiff represented by the same law firm during a deposition in an unrelated asbestos case.  Defendants sought production of the Memo. The trial court ordered production of the Memo, holding it was not attorney work product because it was prepared by a non-attorney without attorney supervision and without knowledge of an attorney.  The trial court held further it was not shielded by attorney-client privilege because it sought to elicit information that was to be produced at deposition and could not remain confidential.  The trial court further held that a claim of privilege could not protect the Memo because it was used to refresh the witnesses’ recollection before they testified. 

The Austin Court reversed the trial court holding that the “attorney-client” privilege attached to the Memo.  It reached this conclusion by stating:

1. The Memo’s author was undisputedly an employee of the client’s attorney … she clearly intended to facilitate the rendition of legal services to the client. The communication of the nature of the client’s exposure to asbestos by the client to the attorney’s representative is indisputably made to facilitate legal representation. 

2. Citing Upjohn Co. v. United States, 449 U. S. 383 (1981), the Court held the mere fact that the client would divulge the same information in his deposition as they did in the Memo responses did not strip the Memo of its confidentiality.

Unfortunately, in reaching its conclusions, the Court addressed only that portion of the Memo dealing with the description of the asbestos-laden products and the client’s responses to whether they had been exposed to them.  The court did not mention that portion of the Memo dealing with preparing the witness for deposition except to say at its conclusion:

“We also note that we do not view the content of the Memo as requiring disclosure. Though the instructions are sometimes heavy-handed, they are not so overbearing as to justify destruction of the attorney-client privilege as to the entire document.” 

Because it held that the attorney-client privilege attached to the Memo, the Court did not reach the issue of whether the attorney work product privilege applied. 

Finally, the Court did rule that there was no evidence that the Memo was used to refresh the recollection of the witness thereby making it discoverable pursuant to Tex.R.Evid. 612.  The Court did imply that witness preparation materials would not fall within the ambit of Rule 612 by stating: 

“The witness might have used the Memos merely to communicate the nature of their asbestos exposure to their attorney and to learn about deposition strategy.  These purposes are not within the narrower scope of Rule 612 and would not justify abrogation of the attorney-client privilege.”

Accordingly, it would appear that witness preparation materials utilized by either the attorney or his employed representative would fall under the protection of the attorney-client privilege. 

Likewise, it would seem that the privilege would extend to outside consultants hired by the attorney for the specific purposes of assisting the attorney in preparing the client for her or his role as a witness. In this regard, it is suggested that the contract of employment between the attorney and consultant specifically address the consultant’s role as the lawyer’s agent or representative and that the lawyer guide the consultant’s work. 

X.
ETHICAL & CRIMINAL IMPLICATIONS
Witness preparation by the attorney or her/his representative cannot be addressed without attention to possible ethical or even criminal implications.

Needless to say, the attorney’s conduct must adhere to the applicable Texas Disciplinary Rules of Professional Conduct.  Specifically, Rule 3.02 states in relevant part:

“A lawyer shall not… (b) falsify evidence, counsel or assist a witness to testify falsely…”

Further, under Sec. 36.05, Texas Penal Code, a person (including a lawyer, his representative or consultant) commits a state jail felony if she or her influences or coerces a witness or prospective witness “to testify falsely” or “to withhold any testimony, information, document or thing”. 

Accordingly, in preparing a client to testify, the attorney must, above all, follow the admonishment of former Chief Justice Warren Burger:

“An attorney must respect the important ethical distinction between discussing testimony and seeking to improperly influence it.”

Geders v. U.S., 425 U.S. 80, 90 note 3 (1976). 

XI.
CONCLUSION
Effectively presenting the truth is a complex blend of law, advocacy and ethics and adequate preparation of a witness is a time consuming and thoughtful process.  Hopefully this paper and the suggestions contained herein will enhance both the lawyer’s trial skills, as well as the client’s success on the witness stand.
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